MEMORANDUM OF LAW
To: TheMayor and Aty Coundl of the City of Audin

From: Brad Rockwell, Scanlan, Buckle & Young,P.C.
Representing Responsble Growth for Northcross

Re: Authority of City Coundl to review Lincoln Propety TIA

Date: May 17, 2007
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This memo concernsthe second ste plan submitted by Lincoln Propety for the
Wal-Mart at Northcross Mall. Thefirst sSte plan was illegdly approved by City staff. See
my previousDecember 14, 2006 nemo. Lincoln Propeaty has submitted asecond ste
plan in oder to correct some of theillegdities in the processing of the first site plan.

Thefirst ste plan wasiillegd in pat because it was processed administratively,
rather than going before the Zoning and Ratting Commission and Aty Coundl. In
paticular, because the Wal-Mart store contained alarge garden center, this required a
conditiond use pamit tha could notbegranted by city saff. Gty saff continues to ddy
city ordinances in the second ste plan by tying o prevent the City Coundl from
undetaking thereview of the site plan for a conditiond use pemit, and to condder a
Traffic Impact Andysis (ONTAQ. What follows is areview of the City ordinances and
standadsregarding Aty Coundl review of the TIA.

THE COUNCIL CAN REVIEW THE SITE PLAN AND MUST REJECT IT

Article 3 of Chepter 25 o the LAND DEVELOPMENT CODE is the Ciyyé law
regading TIAs. Division 2 ofArticle 3 establishes the Gipprovd processOfor TIAs. The
very first section of Division 2 ontain the following piovisions

The Coundl or director may deny an gpplication if the results of atraffic
impact andysis demondrate that a proposed devel opment may overburden
the City(@ street system.

o 256-141(A) ™.

[T]he Coundl or director shdl deny an gpplication if thetraffic impact
andysisEde mondrates tha:

! The term GapplicationOhere and in the following subsection includes site plan applications. Site plan
applications are what triggers the need for a TIA. @ 25-6-113( Ga person submitting a site plan application
or azoning or rezoning application must submit a traffic impact analysis to the department if the expected
number of trips generated by the project exceeds 2,000 vehicle trips per dayQ) (emphasis supplied).



(1) theprojected traffic generated by the project, combined with
existing traffic, exceedsthe desirable operating level established in
Section 256-116 E or

(2) theproject endange's the pubic safety.

a 256-141B). These sectionsof theLAND DEVELOPMENT CODE establish two
princples. Frst, they make it clear tha the Coundl has arole to play in the site plan and
TIA review process. These sectionssay in plain English tha if certain thingsare
demongrated through aTIA, the Coundl either GnayOor GnustOdeny asite plan.
Second, hese sectionsestablish two different duiies on the Coundl, onediscretionary
and onemandaory. TheLincoln Propaty TIAs have and will demondrate facts tha
provide the Coundl with bot the discretionay opportunity to deny the site plan and the
mandaory duty to deny it.

Mandatory Denial of the Site Plan by City Council

The Coundl mugt deny the application if the TIA demondrates that Qhe project
endangea's pubic safety.O o 256-141B)(2). This phrase Gndangers pubic safetyOis not
an engineering term or term of art. It is notaphrase tha is defined orlimited by he
City@ TRANSPORTATION CRITERIA MANUAL. It isabroad term. Making desisionsto
protect the publc safety isin pat wha the Counal was e ected to do.

Because of thetraffic congestion that dl TIA versionshave shown tha will result
if theLinooln Propeaty ste plan is gpproved, it can hadly bedisputed tha the project
will notendange pubic safety. Andeson Lane and Burnet are dready congested. To an
unprecedented level, like no oher project before or snce, the proposed Wal-Mart would
put a hugeamountof additiond traffic into these streets and ohe nearby dreets.
Congestion will lead to botlenecks, dowed traffic and increased ar polution; our City
aready auffers from high ozonepollution from automobiles and this problem is
magnified by increased idling of cars dueto traffic congestion. Bottlenecks with backups
from turn lanes into through knes will endange public safety by inareasing the
likelihood ofaccidents. Congestion dso dows down EM S and Fre Department vehicles.
Theincaeased traffic that will flow into residential ndghbohoodswill dso endange
public safety. Because the project will endanger public safety, the Coundl has aduty to
review and ceny the site plan.2

There is another factor the Coundl mug review to daermine whether it has a
mandaory duty to deny thesite plan. Theste plan mug bedenied if the projected traffic
on op ofexisting traffic would cause collector’ or residential streets to exceed desirable
opeating levels established by LDC & 256-116. & 256-141B)(1). These levelsrange
from 1,200 vdicles per day to 4,000 véicles pe day, depending on hewidth of the

2 Of course, City staff has aduty to deny the site plan on this basis also.
3 GCollector street means a street collecting traffic from other streets and serving as the most direct route to
athoroughfare.O LDC & 25-1-21(15).



street pavement. The Cound| should ensure that this andysis is propely paformed in
the TIA and deny the application if these levels are demondrated to beexceeded.

Discretionary Denial of the Site Plan by the City Council

In addition © haring amandaory duty to deny the site plan, the Coundl has an
oppotunity to use its discretion o dey it. The GCoundl E m ay denyQasite plan if the
proposd development would @verburden the City® street system.O LDC & 25.6-
141(A). Agan, the term overburdenOis notan engineering erm or term of art. It is not
defined orlimited by the TRANSPORTATION CRITERIA MANUAL . It isabroad term tha
gives the City Coundl discretion 1 look & avariety of factors. Arguably, the City@
existing dreet system a Burne and Ande'son Laneis aready overburdened. TheWal-
Mart project will unacceptably strain an system dready dretched thin. On this basis, the
City Counal should exercise its discretionay authority to review and deny the Lincoln
Propaty dte plan.

STAFF’S LEGAL INTERPRETATIONS NOT SUPPORTED BY LAW

City aff are choosng  ignore and drcumvent wha the LAND DEVELOPMENT
CoDE says with respect to review of ste plansby Gty Coundl and the Code requirement
of acondiiond use pemit. Certain members of City staff have aggressively pursued an
interpretation of City Code that favors Lincoln Propaty and Wal-Mart® and appear to
have goneto extreme measures to usurp therole of City Coundl in theland development
process. Thenet effect is anti-democratic -- intimidation in the service of discouraging
the dected members of the govening body fom fulfilling ther conditutiond and
statutory duties as heads of City govenment.

Staff Interpretation of the site plan TIA requirements

Staff gppear to beignoiing the decisive and clear provisionsof the LAND
DeVvELOPMENT CoDE identified ebove Indead, they are focusng exclusvely on wha
they see thar duties to beunde the TRANSPORTATION CRITERIA MANUAL, and in
paticular, the narrow question ofintersection failures. This MANUAL procedure puts the
develope in control in contrast to the CoDE procedure, which puts City staff and the
Coundl in control. Assistant City Manager Laura Huffman puiportedly has drafted a
memo that says the following:

When atraffic impact analysis projects tha an intersection will fail, it is
the developa @ responsbility to propose amitigation drategy as pat of
theTIA E. A developa can propos areduction in intendty of the

proposd development to mitigae traffic. However, the developa may,

* This duty adheresto City staff also.
® | am not suggesting that this favoring of interpretations that help the developer and ignoring provisions
that protect the larger community is necessarily unique to the Wal-Mart situation.



and usdly does, propos amitigaion grategy othe than aredudion in
dengty, such as aroadway or traffic control improvement.

If City staff determines the proposed improvement adequaely mitigates
the impects of development, the City cannotrequire the develope to
reduce the dendty or changethetypes of land ues on hesteas a
condition of gpprovad of an administrative site planE.

In Fact Daily (May 10, 207). Wha Ms. Huffman is articulating hee is based on fction
2.3.5 ofthe TRANSPORTATION CRITERIA MANUAL. However, this MANUAL does not
purport to outine the exclusve procedures and sandadsthe City may use to reject a
land u® in theorigind ste plan on tie groundsof traffic. This section 2.3.5 pocedurein
the TRANSPORTATION CRITERIA MANUAL does not supplant the different and independent
review provisionsfoundin sction 256-141.

The TRANSPORTATION CRITERIA MANUAL is intended as a supplement to the
LAND DEVELOPMENT CODE. TRANSP. CRITERIA MANUAL @ 2.1.0. 1 does notreplace or
reduce the Land Development Code. @ traffic impact andysis must conform with the
requirements of [the LAND DEVELOPMENT CODE|] and the TRANSPORTATION CRITERIA
MANUAL .O LDC = 256-115(C) (emphasis supplied). Lincoln Propaty@ TIA and ste
plan mug conform with the requirements of the MANUAL in addition o the LAND
DEVELOPMENT CODE.

The TRANSPORTATION CRITERIA MANUAL is notlaw in the same sense that the
LAND DEVELOPMENT CODE is law. It is primarily an engineering gude, establishing
Qyuiddines,Oand providing only Gafoundaion or starting poit for rationd engineering
design gandads O TRANSP. CRITERIA MANUAL Preface (emphasis supplied). Section
25-6-141 ofthe LAND DEVELOPMENT CODE authorizes City saff and the Coundl to deny
a gte plan when the data from the engineering-derived TIA demondrate to the Coundl or
staff that the project would meet the general standards of endangament to pubic safety
or oveburdensome to the existing greet system.

Extraordinary Advice from City Legal Department on Consequences to Individual
Counsel Members for Deviating from City Legal opinions

Not only has City staff asserted exclusve control over the site plan goproval
process through ts misinterpretation of law, butif recent news reports are true, City staff
appear to have warned Coundlmembers of the progpect of persond financial ham if
Coundlmembers choo to interpret the Land Development Codein amanne tha differs
from City staff@ interpretation. In the words of Coundlmember McCracken: QW]e have
been told congstently two things Oneis tha we do nothave the power to take down or
disapprove the site plan and the second s that if we try to do t we®e on ou own in a
subssquent lawsuit.O In Fact Daily (May 10, 200)

According o In Fact Daily, aGnemo from the City Attorney@ office advises
Coundl Members that avote to reject the site plan would leave the Coundl Members



exposd in alawsuit in which they would bepersondly responsble for their own
defense.O (May 11, 2007 According o the Augtin Chronicle, Coundlmember Kim
Qwas warned by city attomeys that the city would notindemnify coundl members againgt
being naned individudly in lawsuits, or cover thar legd expenses, if they were sued for
contract interference or taking sdes.O (May 4, 2@7) In aldition, he City legd
department pumportedly told Coundlmember Kim tha Mayor Will Wynn and Daryl
Slusher Qvere pasonaly sued E by | andowner S.R. Ridgein November 2003 br
working b gop Wal-Mart from building ove the Barton SringsAquifer Recharge
zoneO/d.

If these reports of City Attorney advice are true, the Coundlmembers are getting
legd advice tha is both frightening and wrong.

First, nather the Mayor nor Coundlmember Slusher were individudly sued in the
S.R. Ridgelawsuit. It was afrivolouslawsuit that was dropped by he plaintiff even
before the City@ summary judgment motion could be heard.

Second, @undlmembers can hare no individud persond liability to Wal-Mart or
Lincoln Propety smply by taking avote a a Coundl meeting. Asindividuds they
cannothave liability because as individuds they cannotdo Wal Mart or Lincoln Propety
ham. AstheCity lawyers argud in the other Wal-Mart lawsuit, City Coundlmembers
individudly are notthe City. It isonly by oollective action, avote, that they could cause
the City to do ®methingtha would cause harm; and the (frivoloug lawsuit then would
be agang the City, nottheindividuds, who have no aithority and power individudly.
Moreove, longrecognized prindples of officia immunity protect dected officialsin
lawsuits such as theimagined Wal Mart suit here. Any auit broughtby Wal-Mart or
Lincoln Propety based on avote concerning asite plan review would befrivolous

Third, and mog importantly, it is notthe City Legd Depatment or City staff who
get to decide when the City provides alegd ddense to its Coundlmembers. It isthe City
Counal who gasto decidetha. Thelaw is clear that adecision & to whether to the City
will grant adegense to aCoundlmember who ha been individudly sued is madeby a
vote of those Coundlmembers who hare not been sued, notby Oty staff. Tex. AttQy
Gen. Op. X2-0294 Q000) Theremaining members of the Coundl mug make a
determination tha providing alegd ddense would serve apubic interest and that the
defendant engaged in the dlegedly wrongful action in thegood &ith bdief that it was
within the scopeof hisduties. Id. A ddenseis appropriate even if the ddendant was
wrong @outthelaw and ultimately loses Bi.e. even though he Coundl@ confidence in
the defendant@ good &ith may proveto have been misplaced. /d. A Coundlmembe®
disagreement with agtaffer on heinterpretation of a City ordinance is not groundsfor
denying hm legal counsl. Unde thisrule, aCity is authorized to provide addense to
Coundlmembers even when the Coundlmembers are bang prosecuted for crimind
violations such as theviolationsof the Open MeetingsAct. 1d.



| know of no stuaion where a Council member was sued for a Qurongful voteO
and the City legd department failed to provideaddense. In theyear 2005,
Counalmember Brewster McCracken was sued by Bill Moriarty for defamation.
Coundlmember was accused of leaking 1o the press alegd memo prepared by Gty
Attorney David Smith tha dlegedly contained false and déamatory statements.
Moriarity v. Futrell et al., No. D-1-GN-05-4557 (Travis County Dist. Ct.). TheCity
Attorney later pubiicly admitted tha some of the satements in the memo were untrue. If
good fith exercise of official Coundl duties indudes leaking 1 the press a confidential
legd memo, then it can hardly beargued tha taking avote a a City Coundl meeting
does notinvolve the good &ith exercise of official duties. There should beno quetion of
good tith Bespecially when aplain English reading ofthe Land Development Code
grants tha right and duy of review and desision to the City Coundl.

City saff appearsto have goneto extraordinary lengthsto discouraging individud
City Coundlmembers away from exercising thar duties to interpret City ordinances and
take avote on heWa Mart ste plan. Thearguments used by dty staff are not well
founde in thelaw orinfact. Itisto the City Coundl tha Responsble Growth for
Northcross look to make decisionsas to when alegd ddense will beprovided to
Coundlmembers and when aTIA demondrates burden to the street system or adange to
public safety.



